
                    

        

In the Court of the Judicial Magistrate First Class, At Udalguri 

 

M.R. CASE NO. 08 of 2017 

U/S  125 Cr.P.C. 

 

 

1st Party – Smt. Bhabani Saha 

-Vs- 

2nd Party – Sri Uttam Saha 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri. 

Advocate appeared for the first  party :- J.K. Brahma 

Advocate appeared for the  second party :- T.C. Boro 

Date of Evidence:  24/05/17, 05/06/17, 30/06/17, 05/07/17, 

13/07/17, 15/07/17, 25/07/17, 29/07/17 

Date of Argument:  01/08/17 

Date of Judgment:  10/08/17 

 

FINAL ORDER 

 

1. This is the M.R. Case arising out of the petition filed by the petitioner 

Smt. Bhabani Saha against her husband Uttam Saha for directing the Opp. Party 

for giving monthly maintenance of Rs.10,000/- per month to the petitioner and to 

the children of the petitioner, as per provision of Section 125 Cr.P.C. 

2. Briefly the petitioner's case is that the petitioner got married with the 2nd 

party about 27-28 years ago as par Hindu rites and both parties started to live as 

husband and wife in Mangaldai. After 2 years of their marriage, they shifted to 

Rajagarh ( Dimakuchi). They have three children also. The names of their 

children were Miss Sibani Saha (21 years), Biplab Saha (15 years) and Hiramoni 

Saha (8 years) 

 



3. After few days of their marriage, 2nd party started to torture her without 

any reason. After the marriage of their first child about two years ago, 2nd party 

started to live separately in rent house. She asked 2nd party to come back to her 

house but 2nd party denied to come back.  

4. 2nd party has not been paying any maintenance to her and her children. 

As a result, she has become helpless. So she was compelled to do daily work in 

other house. It affects them in the fooding, lodging and reading of his child. 

5.  2nd party is a healthy and economically strong person. He is a business 

man and a driver also. He earns daily about Rs. 800/- . he earns monthly about 

Rs. 25,000/- from all sources. 1st party has no any income, so she is facing many 

troubles in living. Hence she is entitled to get maintenance. Hence, the 1st party 

demands Rs. 10,000/- monthly as maintenance from 2nd party.  

6. After receiving the notice, the respondent/2nd party contested the case by 

filing written statement stating that there is no any cause of action for filing the 

case by the petitioner. Because the petitioner has filed the case by describing a 

fabricated story. The respondent/2nd party has admitted the fact regarding the 

solemnization of marriage. But he has denied all other allegations. The 

respondent/2nd party never neglected the petitioner. He has no any sufficient 

earning as alleged by the petitioner to give maintenance separately.  

7. The 2nd party has also stated that he is a patient of heart problem and 

suffering from severe chest pain and cough from 2014. He was also admitted at 

GMCH, Guwahati and he has been treating under cardiologist in GMCH. He was 

advised by the specialist to make an operation to cure his disease, but due to 

financial hardship, he is unable to do this. At this time, the petitioner did not look 

after him and when he asked her help, then he was abused by her. 

8. Further the respondent/2nd party stated in his written statement  that he 

has been also suffering severe chest pain since the month of March, 2017 and at 

that time he was admitted at Dimakuchi new hospital but the doctor referred him 

to udalguri tuberculosis control program . Now he is under treatment of the 

doctor for cough and chest pain.  

9. The 1st party is staying at the house of 2nd party and occupying all the 

moveable and immoveable properties of him. As he is a sick person he is unable 

to meet up the medical expenditures.  

10. The 1st party always asked him to reside separately from his family 

members so he was compelled to live separately in Dimakuchi. 



 

11. During the trial the petitioner has examined 3 PW including herself to 

prove her case. The 2nd party also adduced four DWs. They are cross examined 

by both sides. Then the argument was heard from both sides.  

 

12. POINTS FOR DETERMINATION OF THE CASE : 

 

I. Whether the 1st party/petitioner being the legally married wife of the 

respondent/2nd party and has the reasonable ground to live separately from the 

matrimonial home? 

 

II. If so, whether the respondent/2nd party has been neglecting and refusing 

to give maintenance to the petitioner/1st party without any sufficient ground? 

 

 

13. DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 

14. Let us see which are the facts mentioned in the main petition by the 

petitioner are admitted by the second party in his written statement.  

15. It is found that the second party has admitted that the first party is his 

wife and that the first party and second party have three children. By admitting 

the fact that the first party and the second party has three children, the second 

party has also admitted that the age of their second child is 15 years and the age 

of their third child is 8 years.  

16. On perusal of the written statement of the second party  it is found that 

in paragraph ten the second party has admitted that he is earning his livelihood 

by driving. The fact that the second party is a driver, is also admitted by all the 

four DWs during their cross examination. So, there is nothing in the record to 

show that the second party is incapable to earn money. 

17. I have also considered the admission of first party as PW1. PW1 during 

her cross examination admitted that now she is staying in the house which was 

constructed by her husband. So, there is no doubt that the second party has 

given residence to the first party and her children.  

 

 



18. Another fact that is to be considered is whether Bhabani Saha is unable to 

maintain herself or whether she has her own income or not.  To this effect the 

evidence of PW2 and PW3 are material. PW2 during his cross examination stated 

that Bhabani Saha is working in a Tea Estate as a laborer.  PW3 during his cross 

examination stated that Bhabani Saha is earning Rs. 3,000/- per month. Now this 

Rs. 3000/- is sufficient for the first party and her two children or not that is be 

considered.  

19. At present the prices of the household articles has been increased and the 

cost of the education has also been enhanced. Moreover it is duty of the 

husband/father to maintain his wife and children. It is also found that second 

party has left the first party and started to reside separately and that first party 

has been residing in the house of the second party.  

20. I have also considered earning capacity of the first party. I have also 

considered the physical condition of the second party. However,  no medical 

documents is exhibited by the second party to this effect that he is still suffering 

from some diseases because of which he cannot work properly.  

21. The second party has admitted in his written statement that they have 

three children and that elder daughter is already married and that the age of the 

second child is 15 years and the age of the second child is 8 years. That means 

the second child and the third child of the first party and the second party are 

entitled to get maintenance as per law.  

22. Considering the fact and circumstances of the instant case Rs. 3,000/-  

per month will  be sufficient to the maintenance of the petitioner and her 

children namely-  Biplop Saha and Hiramoni Saha. Out of Rs. 3,000/-  per month 

pay Rs. 1,000/- to the petitioner Bhabani Saha, Rs. 1,000/- to Biplop  Saha   and 

Rs. 1,000/- to Hiramoni Saha subject to the condition that Biplop Saha and  

Hiramoni Saha will continue to get the maintenance amount till the age of 18 

years.    

 

ORDER 

 

23. Accordingly the prayer of the 1st party for maintenance is allowed. 2nd 

party shall pay Rs.3000/- (Rupees Three thousand only ) per month to her and 

her two children, as maintenance from the date of this order within 1st week of 

every month. Out of Rs. 3,000/-  per month pay Rs. 1,000/- to the petitioner 



Bhabani Saha, Rs. 1,000/- to Biplop  Saha   and Rs. 1,000/- to Hiramoni Saha 

subject to the condition that Biplop Saha and  Hiramoni Saha will continue to get 

maintenance amount till the age of 18 years.    

24. Furnish a copy of this order to both parties free of cost. 

Given under my hand and seal of this court on this 10th day of August,     

2017. 

 

 

 

        ( N.C. Bhuyan) 

Judicial Magistrate First class 

                                                                    Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

Appendix:- 

 

1.  First Party witnesses  

 PW 1 Bhabani Saha 

PW 2 Prafulla Deka  

 PW 3 Mamoni Deka 

2. Second Party witnesses        

 DW 1 Uttam Saha 

DW 2 Raibidhar Nath 

DW 3 Basab Bhuyan 

DW 4 Rajani Kanta Das 

           

3. First Party exhibit.  

          Nil  

4. Second Party exhibit. 

     Nil 

 

   

           (N.C.BHUYAN) 

Judicial Magistrate 1st Class 

Udalguri. 

 

  

 


